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i U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

The Honorable David L. Boren

Chairman

Senate Select Committee on Intelligence
United States Senate

Washington, D.C. 20510

Dear Chairman Boren:

This letter presents the views of the Department of Justice
on the constitutional issues raised by S. 1721, a bill relating
to the system of congressional oversight of intelligence
activities. The Department of Justice opposes enactment of this
legislation in its present form because we believe that it would
unconstitutionally intrude upon the President's authority to
conduct the foreign relations of the United States.

S. 1721 would repeal the Hughes-Ryan Amendment, which
requires Presidential approval of covert action by the CIA. See
Section 662 of the Foreign Assistance Act of 1961, as amended, 22
U.S.C. 2422. 1t would be replaced by a new presidential approval
requirement, which would become part of the National Security Act
of 1947. As amended by S. 1721, the National Security Act would
require that the President authorize all "special activities"
(i.e., covert actions)“ conducted by any department, agency, or

Because S. 1721 would also preserve and compound certain
ambiguities in current law, the Department of Justice will submit

objections to S. 1721 of a nonconstitutional nature by a separate
letter,

2 A sponsor of S. 1721 has said that "special activity" is simply
another term to describe "covert action." 133 Cong. Rec. S§12852
(sept. 25, 1987) (remarks of Sen. Cohen). The bill itself
defines "special activity" as:

any activity conducted in support of national
foreign policy objectives abroad which is
planned and executed so that the role of the
United States Government is not apparent or
acknowledged publicly, and functions in
support of such activity, but which is not
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entity of the United States government.3 Proposed section
503(a¥. The Presidential approval would take the form of a
"finding," which would be reduced to writing within forty-eight
hours after a decision regarding covert actions is made. 1d.
Moreover, there would be an additional requirement that the
finding name any foreign country that would participatg in any
way in the covert action. Proposed Section 503(a)(4).

S. 1721 also would require that intelligence agencies
disclose to Congress whatever information concerning intelligence
activities, other than "special activities," that Congress deems
necessary to fulfill its responsibilities. Proposed Section 502.
Proposed Section 503 has a similar provision concerning
information relating to covert actions. Neither of the
provisions addressing congressional requests for documents
enumerates any situations under which the Executive branch may
decline to provide the requested documents. T

The first constitutional problem with the bill arises not
from the requirement of a Presidential finding, per se, but from

2 (Cont.) intended to influence United
States political processes, public opinion,
policies or media, and does not include
activities to collect necessary intelligence,
military operations conducted by the armed
forces of the United States and subject to
the War Powers Resolution (50 U.S.C. 1541-
1548), diplomatic activities carried out by
the Department of State or persons otherwise
acting pursuant to the authority of the
President, or activities of the Department of
Justice or federal law enforcement agencies
solely to provide assistance to the law
enforcement authorities of foreign
governments.

Proposed section 503(e). The Hughes-Ryan Amendment, of course,
refers to "operations in foreign countries, other than activities
intended solely for obtaining intelligence.” 22 U.S.C. 2422.

3 The presidential approval requirement set forth in §. 1721,
then, would be broader than Hughes-Ryan in that it would apply
not just to covert actions conducted by the CIA, but also to
covert actions conducted by other agencies or entities of the
United States.

4 The presidential approval mechanism of S. 1721, unlike the
Hughes-Ryan Amendment, would require that all findings be in
writing. Proposed section 503(a)(1). We do not, however,
interpret this to mean that signed copies of the finding must be
provided to Congress or to subordinate executive branch
officials,

-2 -
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the requirement that the finding, under all circumstances, be
reported to the congressional intellggence committees within 48
hours of the time that it is signed. Currently, of course, the
Act recognizes that there may be some circumstances in which
Congresg is not given prior notice of a finding. See 50 U.S.C.
413(b). In such situations, the President is required only to
inform the intelligence committees in "a timely fashion™ of the
covert action. The proposed amendment to the National Security
Act of 1947 would eliminate the flexibility that the current act
provides by requiring that notice alw7ys be given within 48 hours
of the time that a finding is signed.

Proposed Section 503(c) provides in pertinent part:

The President shall ensure that any finding
issued pursuant to subsection (a), above,
shall be reported to the intelligence
committees as soon as possible, but in no
event later than forty-eight (48) hours after
it has been signed.

The time, then, begins to run not when a Presidential decision is
made, but when a finding is signed. Because proposed section
503(a) (1) indicates that under extreme circumstances, a finding
need not be reduced to writing for 48 hours, there will be
situations in which the President would not be required by the

bill to report the finding to the intelligence committees until 96
hours after a decision had been made

6 The current act also provides that in "extraordinary
circumstances affecting the vital interests of the United
States," the President, rather than notifying the full
congressional committees of the covert action, may notify the
chairman and ranking minority members of the intelligence
committees, the Speaker and minority leader of the House of
Representatives, and the majority and minority leaders of the
Senate. The proposed amendment to the Act retains a provision
permitting the President to notify only the congressional
leadership in "extraordinary circumstances." The only
substantive change would be a requirement that the President
state the reasons for limiting access to the findings.

7 The sponsors of the proposed amendment apparently have
attempted to eliminate the flexibility of the current act in
another manner as well. The current act provides that it is to
be interpreted as "consistent with all applicable authorities and
duties, including those conferred by the Constitution upon the
executive and legislative branches of the Government."” The
amendment proposed by S. 1721 would eliminate this language.

This change, of course, would have no substantive effect because

all statutes must be interpreted in a manner consistent with the
Constitution.

-3 -
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This Administration, like prior Administrations, is anxious
to work with Congress in devising arrangements to satisfy the
legitimate interests in legislative oversight. For that reason,
the President has provided prior notice of covert operations in
virtually every case. Moreover, in acting to implement the
recommendations of the Tower Board, the President reaffirmed his
commitment to the current statutory scheme of notification. See
the text of National Security Decision Directive No. 266, which
accompanied the President's message to Congress of March 31,
1987. He has stated that "[iln all but the most exceptional
circumstances, timely notification to Congress under Section
501(b) of the National Security Act will not be delayed beyond
two working days of the initiation of a special activity." See
letter from President Ronald Reagan to Senator David L. Boren,
Chairman of the Senate Select Committee on Intelligence, 23
Weekly Comp. Pres. Docs. 910 (Aug. 7, 1987). Nevertheless, we
believe that there is a point beyond which the Constitution will
not permit congressional encumbering of the President's ability
to initiate, direct, and control the sensitive national security
activities at issue here. Stated simply, S. 1721 transcends this
point by purporting to oblige the President, under all
circumstances, to notify Congress of a covert action within a
fixed period of time.

The Constitution confers on the President the authority and
duty to conduct the foreign relations of the United States.
Covert intelligence-related operations in foreign countries are
among the most sensitive and vital aspects of this duty, and they
lie at the very core of the President's Article II responsibili-
ties. In this letter the Department will not seek to detail all
the authorities and precedents relevant to our conclusion that an
absolute requirement that Congress be notified within a fixed
period after the time that a finding is signed is unconstitu-
tional. 1In summary, however, the Department believes that the
Constitution, as confirmed by historical practice and clear
statements of the United States Supreme Court, leaves the conduct
of foreign relations, which must include foreign intelligence
operations, to the President except insofar as the Constitution
gives specific tasks to the Congress.

The principal source for the President's wide and inherent
discretion to act for the nation in foreign affairs is section 1
of article II of the Constitution wherein it is stated: "The
executive Power shall be vested in a President of the United
States of America."™ The clause has long been held to confer on
the President plenary authority to represent the United States
and to pursue its interests outside the borders of the country,
subject only to limits specifically set forth in the Constitution
itself and to such statutory limitations as the Constitution
permits Congress to impose by exercising one of its enumerated
powers. The President's executive power includes all the
discretion traditionally available to any sovereign in its
external relations, except insofar as the Constitution places
that discretion in another branch of the government.

- 4§ -

Declassified in Part - Sanitized Copy Approved for Release 2012/02/06 : CIA-RDP90M00004R001000170036-0



Declassified in Part - Sanitized Copy Approved for Release 2012/02/06 : CIA-RDP90M00004R001000170036-0

Before the Constitution was ratified, Alexander Hamilton
explained in The Federalist why the President's executive pover
would include the conduct of foreign policy: "The essence of the
legislative authority is to enact laws, or, in other words to
prescribe rules for the regulation of the society; while the
execution of the laws and the employment of the common strength,
either for this purpose or for the common defense, seem to com-
prise all the functions of the executive magistrate.” See The
Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed. 1961).
By recognizing this fundamental distinction between "prescribing
rules for the regulation of the society" and "employing the
common strength for the common defense"™ the Framers made clear
that the Constitution gave to Congress only those powers in the
area of foreign affairs that directly involve the exercise of
legal authority over American citizens. As to other matters in
vhich the nation acts as a sovereign entity in relation to out-
siders, the Constitution delegates the necessary authority to the
President in the form of the "executive Power."

The authority of the President to conduct foreign relations
was first asserted by George Washington and acknowledged by the
First Congress. Without consulting Congress, President
Washington determined that the United States would remain neutral
in the war between France and Great Britain. The Supreme Court
and Congress, too, have recognized the President's broad discre-
tion to act on his own initiative in the field of foreign
affairs. 1In the leading case, the Supreme Court drew a sharp
distinction between the President's relatively limited inherent
powers to act in the domestic sphere and his far-reaching discre-
tion to act on his own authority in managing the external rela-
tions of the country. The Court emphatically declared that this
discretion derives from the Constitution itself, stating that
"the President [is] the sole organ of the federal government in
the field of international relations -- a pover which does not
require as a basis for its exercise an act of Congress."™ United
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319-320
(1936) (emphasis added). Moreover, as the Curtiss-Wright Court
noted, the Senate Committee on Foreign Relations acknowledged
this principle at an early date in our history, stating that "the
President is the constitutional representative of the United
States with regard to foreign nations.” The Committee also
noted "that [the President's constitutional] responsibility is
the surest pledge for the faithful discharge of his duty" and the
Committee believed that "interference of the Senate in the
direction of foreign negotiations [is] calculated to diminish
that responsibility and thereby to impair the best security for
the national safety." 299 U.S. at 319 (quoting U.S. Senate,
Reports, Committee on Foreign Relations, vol. 8, p. 2¢ (Feb. 15,
1816)). Curtiss-Wright thus confirms the President's inherent
Article Il authority to engage in a wide range of extraterri-
torial foreign policy initiatives, including intelligence
activities -- an authority that derives from the Constitution,
not from the passage of specific authorizing legislation.
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Despite this wide-ranging authority, Presidents have been
careful to consult regularly with Congress to seek support and
counsel in matters of foreign affairs. Moreover, we recognize
that the President's authority over foreign policy, precisely
because its nature requires that it be wide and relatively
unconfined by preexisting constraints, is inevitably somewhat
ill-defined at the margins. Whatever questions may arise at the
outer reaches of his power, however, the conduct of secret
negotiations and intelligence operagions lies at the very heart
of the President's executive power. The Supreme Court's

8 a fact noted by John Jay in The Federalist:

It seldom happens in the negotiations of
treaties, of whatever nature, but that
perfect secrecy and immediate dispatch are
sometimes requisite. There are cases when
the most useful intelligence may be
obtained, if the persons possessing it can
be relieved from apprehension of discovery.
Those apprehensions will operate on those
person whether they be actuated by
mercenary or friendly motives and there
doubtless are many of both descriptions who
would rely on the secrecy of the President
but who would not confide in that of the
Senate, and still less in that of a large
popular assembly. The convention have done
well, therefore, in so disposing of the
power of making treaties that although the
President must in forming them act by the
advice and consent of the Senate, yet he
will be able to manage the business of
intelligence in such manner as prudence may
suggest.

e« « « . So often, and so essentially have
we heretofore suffered from the want of
secrecy and dispatch that the Constitution
would have been inexcusably defective if no
attention had been paid to those objects.
Those matters which in negotiations usually
require the most secrecy and the most
dispatch are those preparatory and
auxiliary measures which are not otherwise
important in a national view, than so they
tend to facilitate the attain men of the
objects of the negotiations.

The Federalist No. 64, supra at 392-393 (J. Jay). Jay's
reference to treaties "of whatever nature"” and his explicit

discussion of intelligence operations makes it Clear that he was
not speaking of treaty negotiations in the narrow sense, but of

- 6 -
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Curtiss-Wright decision itself notes the President's exclusive
pover to negotiate on behalf of the United States. The Supreme
Court has also, and more recently, emphasized that this core
presidential function is by no means limited to matters directly
involving treaties. In United States v. Nixon, 418 U.S. 683
(1974), the Court invoked the basic Curtiss-Wriqht distinction
between the domestic and international contexts to explain its
rejection of President Nixon's claim of an absolute privilege of
confidentiality for all communications between him and his
advisors. While rejecting this sweeping and undifferentiated
claim of executive privilege as applied to communications
involving domestic affairs, the Court repeatedly and emphatically
stressed that military or diplomatic secrets are in a different
category: such secrets are intimately linked to the President's
Article II duties, where the "courts have traditionally shown
the utmost deference to Presidential responsibilities.” 418
U.S. at 710 (emphasis added). S

We are unaware of any provision of the Constitution that
affirmatively authorizes Congress to have the role provided in S.
1721. Congress' implied authority to oversee the activities of
executive branch agencies is grounded on Congress' need for
information to consider and enact needful and appropriate
legislation. Congress in the performance of this legislative
function, however, does not require detailed knowledge of
virtually all intelligence activities within a fixed period after
the time that the President signs an order authorizing its
initiation. Oversight of ongoing operations has the potential to
interfere with the ability of the President to discharge the
duties imposed on him by the Constitution. Accordingly, the
President must retain his constitutional discretion to decide
whether notice to Congress within a fixed period of time after

signing a figding, in certain exceptional circumstances, is not
appropriate.

We also must object to the proposed requirement that the
Executive branch furnish to the intelligence committees any
information or material that the committees deem necessary to
carry out their authorized responsibilities. This requirement
would apply to any information concerning intelligence

8 (Cont.) the whole process of diplomacy and intelligence
gathering.

The requirement that the President invariably report to
Congress within 48 hours of signing a finding is made even more
pernicious by the fact that the finding must list any foreign
country that will participate in any way in the covert action.
In diplomatic dealings with foreign powers secrecy is often
essential. See note 8, supra.

-7 -
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activities, regardless of whether it related to covert actions.10
We believe that this blanket statutory requirement of disclosure
may conflict with the President's right to withhold confidential
documents in instances where such action is necessary to the
performance of the Executive's constitutional responsibilties.
First, documents retained by intelligence agencies may constitute
"state secrets,"” i.e., matters the disclosure of which endanger
the nation's governmental requirements or its relation of
friendship and profit with other nations.” 8 Wi more on Evidence,
2212a (McNaughton revision 19615|emphasis added]. The Supreme
Court has recognized the authority of the Executive branch to
prtoect "state secrets."” See United States v. Nixon, 418 U.S.
683, 706, 710 (1974); United States v. Curtiss-Wright Export
Corp., 299 U.S. at 319-321 (1936). Indeed, in commenting on
President Washington's refusal to comply with a congrssional
request for documents relating to relations with foreign
countries, the Supreme Court stated that it was "a refusal the
wisdom of which was recognized by the House itself and has never

since been doubted."” United States v. Curtiss-Wright Export,
supra, at 320.

Other documents retained by intellligence agencies may
constitute interagency communications. We believe that the
Executive branch may also legitimately refuse to provide these
documents to Congress. The Supreme Court has recognized that
there is a "valid need for protection of communications between

10 Proposed Section 502, which deals with information relating to
intelligence activities other than covert actions provides:

[Tlhe Director of Central Intelligence and
the heads of all departments and agencies and
other entities of the United States
Government in intelligence activities shall
furnish the intelligence committees any
information or material concerning
intelligence activities other than special
activities which is within their custody and
control, and which is requested by either of
the intelligence committees in order to carry
out its authorized responsibilities.

Proposed Section 503(b), which deals with information
relating to covert actions provides:

[Tlhe intelligence committees shall be
furnished any information or material
concerning special activities which is in the
possession, custody or control of any
department, agency, or entity of the United
States Government and which is requested by
either of the intelligence committees in
order to carry out its authorized

- 8 -
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high government officials and those who advise and asssist them."
418 U.S, at 705. While this decision was rendered in the context
of Presidential communications, the same principles would apply
with respect to communications containing the policy
deliberations of other executive officials. The need to protect
deliberative communications derives from the need for candor and
objectivity in the policymaking decisions of the government. See
United States v. Nixon, supra, at 705-706. This need exists not
only at the Preidential level, but also at other levels in the
government. We thus believe that the constitutional principle
reflected in Nixon can extend to lower officials' deliberative
communications whose disclosure would harm the decisionmaking
process of the Executive branch.

Of course, the Executive branch will attempt to cooperate
with Congress in fulfillment of its legitimate responsiblities.
Frequently, this cooperation may take the form of providing
information to Congress. We cannot agree, however, that a
blanket requirement of disclosure in all cases in which Congress
sees fit to request disclosure is appropriate, because the
President must retain the discretion to withhold information that
will impair his ability to fulfill his own constitutional
responsibilities.

In closing, the Department notes that when proposals similar
to those in §. 1721 were introduced in 1979 and 1980, it was
recognized that no President has either the right or the power to
alter the Constitution's allocation of powers among the institu-

tions of our government. This view was correct then and is ¢
correct now.

The Office of Management and Budget has advised this
Department that it has no objection to the submission of this
report to Congress.

Sincerely,

John R. Bolton
Assistant Attorney General

10 (Cont.) responsibilities.
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Office of Legal Counsel

. " Decesber 17, 19!6g - Dg ¥

Y] .
L4
LY

OfMies of the Weshingren. D.C. 20350
Asmistant Attorney General

MEMORANDUM FOR THE ATTORNEY GENERAL

This memorandum responds to your request that this Office
reviev the legality of the President's decision to postpone
notifying Congress of a recent series of actions that he took
vith respect to Iran. As ve understand the facts, the President
has, for the past several months, been pursuing a multifaceted
secret diplomatic effort aimed at bringing about better relations
between the United States and Iran (partly because of the general
strategic importance of that country and partly to help end the
Iran-Iraq var on terms favorable to our interests in the region);
at obtaining intelligence about political conditions within Iran;
and at encouraging Iranian steps that might facilitate the
release of American hostages being held in Lebanon. It is our
understanding that the President, in an effort to achieve these
goals, instructed his staff to make secret contacts with elements
of the Iranian government wvho favored closer relations with the
United States; that limited quantities of defensive arms wvere
provided to Iran; that these arms shipments were intended to
increase the political influence of the Iranian elements who
shared our interest in closer relations between the tvo countries
and to demonstrate our good faith; and that there wvas hope that
the limited arms shipments would encourage the Iranians to
provide our government vith useful intelligence about Iran and to
assist our efforts to free the Americans being held captive in
Lebanon.

On these facts, we conclude that the President was within
his authority in maintaining the secrecy of this sensitive
diplomatic initiative from Congress until such time as he
believed that disclosure to Congress would not interfere with the
success of the operation,

As ve indicated in our memorandum of November 14, 1988,
section 501 of the National Security Act permits the President to

-1-
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vithhold prior notification of.covert operations from Congress,
subject to the requirements that he inform congressional
committees 0f the operations "in a timely fashion,® and that he
give a statement of reasons for not having provided prior notice.
We nov conclude that the vague phrase °in a timel fashion®
should be construed to leave the President vide discretion to
choose & reasonable moment for notifying Congress. This
discretion, which is rooted at least as firm y in the President's
constitutional authority and duties as in the terms of any .
statute, must be especially broad in the case of a delicate and
ongoing operation whose .chances for success could be diminighed
a8 much by disclosure vhile it vas being conducted as by
disclosure prior to its being undertaken. Thus, the statutory
allovance for wvithholding prior notification supports an
interpretation of the "timely fashion® language, consistent with
the President’'s constitutional independence and sauthority in the
field of foreign relations, to withhold information about a
secret diplomatic undertaking until such a project has progros!ed
to a point vhere its disclosure will not threaten its success.

I. Pregident's Inherent Constit ional Powers Authorize
Wide Range of Unilateral Covert Actiong in the Field of

Foreign Affairs

A. The President Possesses Inherent and Plenary

Constitutional Authority in the Field of International
Relations

. "The executive Pover shall be vested in a President of the
Unxtcd_Stgtes of America." U.S. Const. art. II, sec. 1. This is
the principal textual source for the President's wide and

1 The vagueness of the phrase "in a timely fashion," together
with the rclative1¥ amorphous nature of the President's inherent
authority in the field of foreign relations, necessarily leaves
room for some dispute about the strength of the President's legal
position in withholding information about the Iranian project
from Congress over a period of several months, The remainder of .
this memorandum outlines the legal support for the President's
position, and does not attempt to provide a comprehensive
analysis of all the arguments and authorities on both sides of
the question. This caveat, vhich does not alter the conclusion
stated in the accompanying text, reflects the urgent time
pressures under vhich this memorandum vas prepared.
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inherent discretion to act for-the nation in foreign affairs.?
The clause has long been held to confer on the President Plenary
suthority td represent the United States and to“gursuc its
interests outs the borders of the country, subject only to
limits ifically set forth in the Constitution itself and to
such statutory limitations as the Constitution permits Congress
to i ¢ by exercising one of its enumerated povers. The
President’'s executive Tovnr includes, at a minimum, all the
discretion traditionally available to any sovereign in its
external relations, except insofar as the Constitution places
that discretion in another branch of the government .

Before the Constitution was ratified, Alexander Hamilton
explained in The Federalist vhy the President's executive power
wvould include the conduct of foreign policy: “The essence of the
legislative authority is to enact lavs, or, in other words to
prescribe rules for the regulation of the society; while the
execution of the lavs and the employment of the common strength,
either for this purpose or for the common defense, seen §o
comprise all the functions of the executive magistrate.®” This
fundamental distinction between “prescribing rules for the
regulation of the society® and “employing the common strength for
the common defense" explains vhy the Constitution gave to
Congress only those povers in the area of foreign affairs that
directly involve the exercise of legal authority over American

2 The Constitution also makes the President Commander in Chief of
the armed forces (Art. II, sec. 2): gives him power to make
treaties and appoint ambassadors, subject to the advice and
consent of the Senate (Art. II, sec. 2), and to receive
ambassadors and other public ministers (Art. 11, sec. 3); the
Constitution also requires that the President "take Care that the
Lavs be faithfully executed” (Art. II, sec. 3). These specific
grants of authority supplement, and to some extent clarify, the
discretion given to the President by the Executive Power Clause.

3 The Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed.
1961). This number of the The Federalist was devoted primarily
to explaining why the pover of making treaties is partly
legislative and partly executive in nature, so that it made sense

to require the cooperation of the President and the Senate in
that special case.
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ci:lzons.‘ As to other mattera in vhich the nation acts as s
sovereign entity in relation to outsiders, the Constitution
delegates the necessary authority to the President in the form of

Congress's pover "(t]o declare War, grant Letters of Marque and
Reprisal, and make Rules concerning Captures on Land and Water,"
art. I, sec. 8, cl. 11, like the pover "[t]o define and punish
Piracies and Felonies committed on the high Seas, and Offences
a?ainst the Lav of Nations," art. I, sec. 8, cl 10, and the powver
"({t]o regulate Commerce with foreign Nations," arf. I, sec. 8,
cl. 3, reflects the fact that the United States is, because of
its geographical position, necessarily a nation in which a
significant number of citizens will engage in international
commerce. A declaration of war immediately alters the legal
climate for Americans engaged in foreign trade and is therefore
properly treated as a legislative act necessarily binding on an
important section of the private citizenry. Similarly,
Congress's broad power over the establishment and maintenance of
the armed forces, art. I, sec. 8, cls. 12-16, reflects their
obviously important domestic effects. 1In accord with Hamilton's
distinction, however, the actual command of the armed forces is
given to the President in his role as Commander in Chief.
Treaties (in whose making the Senate participates under art. II,
sec. 2) have binding legal effect vithin our borders, and are
most notable for the significantly gmall role that Congress
plays.
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the "executive Pover."S

The gr!cunptivoly exclusive authority of the President in
foreign affairs vas asserted at the outset by George Washington
and acknovledged by the Pirst Congress. Without consulting
Congress, President Washington determined that the United States
vould remain impartial in the var betveen Prance and Great

5 as one would expect in a situation dealing with implied
constitutigngl povers, argument and authority can be mustered for
the proposition that Congress was intended to have a significant
share of the foreign policy powers not specifically delegated by
the Constitution. Perhaps the most oft-cited authority for this
position is James Madison's "Helvidius Letters” (reprinted in
part in E. Corvin, The President's Contr 1 of Foreign Relations
16-27 (1917)), where he cautioned against construing the
President's executive power so broadly as to reduce Congress's
pover to declare wvar to a mere formality. Madison's argument was
directed principally at countering some overstatements made by
Alexander Hamilton in his "Pacificus Letters” (reprinted in part
in E. Corwvin, gupra, at 8-15); Madison's argument ‘is not properly
interpreted to imply that Congress has as great a role to play in
setting policy in foreign affairs as in domestic matters. Even
Jefferson, wvho vas generally disinclined to acknowledge implied
povers in the federal government or in the President, wrote: "The
transaction of business with foreign nations is executive
altogether; it belongs, then, to the head of that department,
except as to such portions of it as are specially submitted to
the senate. Exceptions are to be construed strictly, . . ." S
Writings of Thomas Jefferson 161 (Ford ed. 1895). While we agree
that Congress has some powers to curb a President who
persistently pursued a foreign policy that Congress felt was
seriously undermining the national interest, especially in cases
wvhere Congress's constitutional authority to declare war vas
implicated, vell-settled historical practice and legal precedents
have confirmed the President's dominant role in formulating, as
vell as in carrying out, the nation's foreign policy.

-5-
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sritain.® Similarly, the Pirss Congress itself acknovledged the
breadth of the executive r in foreign affairs vhen it
established vhat is nov the Department of State. In creating
this executive department, Congress directed the department's
head (i.e. the person nov called the Secretary of State) to carry
out certain specific tasks vhen entrusted to him by the
President, &8s vell as "such other matters respecting foreign
affairs, as the President of the United States shall assign to
the said department.”’ Just as the first President and the first
Congress recognized that the executive function contained all the
residual pover to conduct foreign policy that vas not othervise
delegated by the Constitution, subsequent historical practice has
generally confirmed the President's primacy in formulating and

6 Proclamation of the President, April 22, 1793, reprinted in 1
Messages and Papers of the Presidentg 156-157 (J. Richardson ed.
1856). President Washington also warned that his Administration
wvould pursue criminal prosecutions for violations of his
neutrality proclamation. Although such prosecutions wvere upheld
at the time, a rule that would prohibit such prosecutions wvas
recognized by the Supreme Court relatively soon thereafter.
Compare Henfield's Case, 11 P. Cas. 1099, 1102 (C.C.D. Pa. 1793)
(No. 6,360) (Jay, C.J.), wvith United States v. Hudson & Goodwin,
11 U.S. (7 Cranch) 32 (1812). It is worth emphasizing that
Presidents have sometimes encountered constitutional obstacles
vhen attempting to pursue foreign policy goals through actions in
the domestic arena, but have rarely been interfered with in
taking diplomatic steps, or even military actions short of var,
outside our borders. The present significance of President
Washington's proclamation has less to do with the particular
actions he might have taken in the domestic sphere than with his
claim that foreign affairs are generally within the
constitutional domain assigned to the Executive. This claim is
consistent with the Constitution and has now been reinforced by
long historical practice.

7 Act of July 27, 1789, 1 Stat. 28-29. See also Act of Jan. 30,
1799, 1 Stat. 613 (similar provision currently codified at 18
U.S.C. 953), vhich made it a crime for any person to attempt to
influence the conduct of foreign nations with respect to a
controversy with the United States.
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carrying out American foreign policy..

The Supreme Court, too, has recognized the President's broad
discretion to dct on his owvn initiative in the field of foreign
affairs. 1Im the lesding case, ..

gfngfs_£¥g|‘. 299 U.S. 304 (1936), the Court drev a sharp
stinction betveen the President's rolativol; limited inherent
povers to act in the domestic sphere and his far-reaching
discretion to act on his owvn authority in managing the external
relations of the country. The Supreme Court emphaticall
declared that this discretion derives from the Constitution
itself and that congressional efforts to act in this area must be

evaluated in the light of the President's constitutional
ascendancy:

It is important to bear in mind that wve
are here dealing not alone with an authority
vested in the President by an exertion of
legislative pover, but with such an authority
plus the very delicate, plenary and exclusive
pover of the President as the organ of
the federal government in the field of
international relations--3 pover which does

not require as a basis for its exercige an

act of Congress, but which, of course, like
every other governmental power, must be

8 The fact that Presidents have often asked Congress to give them
specific statutory authority to take action in foreign affairs
may reflect a practical spirit of courtesy and compromise rather
than any concession of an absence of inherent constitutional
authority to proceed. For example, President Franklin Roosevelt
requested that Congress repeal a provision of the Emergency Price
Control Act that he felt wvas interfering with the‘war effort; he
wvarned, hovever, that if Congress failed to act, he would proceed
on the authority of his own office to take whatever measures vere

?cce;7ary to ensure the vinning of the war. 88 Cong. Rec. 7044
1942).

As one would expect, of course, Congress has not always accepted
the most far-reaching assertions of presidential authority. See
also xgung%;ovn Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)
(Constitution did not authorize President to take possession of
and operate privately owned steel mills that had ceased producing
strategically important materials during labor dispute); id. at
635 (Jackson, J., concurring) (*[The Constitution] enjoins upon
(the government's] branches separateness but interdependence,
autonomy but reciprocity. Presidential powvers are not fixed but

fluctuate, dopondin? upon their disjunction or conjunction with
those of Congress.").
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exercised in subordination to the applicable
provisions of the Constitution. It is quite
apperent that if, in the maintenance of our
international relations, embarrassment--
perhaps serious embarrassment--is to be
avoided and success for our aims achieved,
congressional legislation vhich is to be made
effective through negotiation and inquiry
vithin the international field must often .
accord to the President a degree of
discretion and freedom from statutory
restriction vhich wvould not be admissible
vere domestic affairs alone involved.
Moreover, he, not Congress, has the better
opportunity of knoving the conditions which

revail in foreign countries, and especially

8 this true in time of var. He has his
confidential sources of information. He has
his agents in the form of diplomatic,
consular and other officials. Secrecy in

ect of information gqather hem m
highly necessar and th rematur

disclosure of it productive of harmful
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ceauita.’

Based on this analysis, the Supreme Court t.{'Ct.ﬂ the argument
that Congress had improperly delegated a legislative function to
the President vhen it authorized him to impose an embargo on
arms going to an area of South America in which a var vas taking
place. The Court's holding hinged on the essential insight ¢hat
the embargo statute's ptinci?ll effect vas ncr¢1¥ to remove any
question about the President's powver to pursue his foreign
policy objectives by enforcing the embargo within the borders of

9 299 U.S. at 319-320 (emphasis added). See also Chi o

uthern Air Lines v. Waterman S.S. Cor . 333 U.S. 103, 109

1948) (President "posseses in his own right certain povers
conferred by the Constitution on him as Commander-in-Chief and as
the Nation's organ in foreign affairs®); jd. at 109-112 (refusing
to read literally a statute that seemed to require judicial
reviev of a presidential decision taken pursuant to his
discretion to make foreign policy); id. at 111 ("It would be
intolerable that courts, without the relevant information, should
reviev and perhaps nullify actions of the Executive taken on
information properly held secret."), guoted with approval in
United States v. Nixon,

418 U.s. 683, 710 (197¢).

In Perez v. Brownell, 356 U.S. 44, 57 (1958) (citations omitted),
the Court stated, "Although there is in the Constitution no
specific grant to Congress of pover to enact legislation for the
effective regulation of foreign affairs, there can be no doubt of
the existence of this power in the lav-making organ of the
Nation."” The Perez Court, hovever, vas reviewing the
constitutionality of a statute in whose drafting the Executive
Branch had played a role equivalent to one of Congress's own
committees. 356 U.S. at S6. Furthermore, the statute at issue
in Perez provided that an American national who voted in a
political election of a foreign state would thereby lose his
American nationality. If the President lacks the inherent
constitutional authority to deprive an American of his
nationality, then the Perez Court's language about congressional
"regulation of foreign affairs" may refer only to "reqgulation of
domestic affairs that affect foreign affairs.® 1In any case,
Perez should not be read to imply that Congress has broad
legislative powers that can be used to diminish the President's
inherent Article II discretion.
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this country.lo As the Court emphatically stated, the
President’'s authority to act in the field of international
relations {s plenary, exclusive, and subject to no legal
limitations save tho!! derived from applicable provisions of the
Constitution itself. As the Court noted vith obvious
approval, the Senate Committee on Poreign Relations acknovledged
this principle at an early date in our history:

(1]

. iden he consgti ngl
regen iv he Uni vith
ar reign nation He manages our

concerns vith foreign nations and must
necessarily be most competent to determine
vhen, how, and upon what subjects negotiation
may be urged with the greatest prospect of
Success. For hisg conduct he is responsi

to the Constitution, The committee consider
this responsibility the surest Pledge for the
faithful discharge of his duty. They think
the interference of the Senate in the
direction of foreign negotiations calculated
to diminish that responsibility and thereby
to impair the best security for the national
safety. The nature of transactions with
foreign nations, moreover, requires caution

10 See 299 U.S. at 327 (effect of various embargo acts was to
confide to the President "an authority which was cognate to the
conduct by him of the foreign relations of the

government®) (quoting Panama Refinin o. v. Ryan, 293 uU.S. 388,
422 (1935) (emphasis added)). This implies that while the
President may in some cases need enabling legislation in order to
advance his foreign policy by controlling the activities of
American citizens on American 80il, he needs no such legislation
for operations and negotiations outside our borders.

11 Because the presidential action at issue in Curtigs-Wright was
authorized by statute, the Court's sStatements as to the

President’'s inherent powers could be, and have been,
characterized as dicta. See, e. .» Youngstown Sheet & Tube Co.
v, Sagxgr. 343 U.S. 579, 635 n.2 (1952) (Jackson, J.,
concurring). We believe, however, that the Curtiss-Wright
Court's broad view of the President's inherent powers was
essential to its conclusion that Congress had not
unconstitutionally delegated legislative authority to the
President. Furthermore, the Supreme Court has since reaffirmed
its strong commitment to the principle requiring the "utmost
deference® to presidential responsibilities in the military and

?iplo?atic areas. United States v. Nixon, 418 U.S. 683, 710
197¢).

10
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and unity of design, and their success
frequently depends on secrecy and dipatch.®

299 U.8. at 319 (emphasis added) (quoting U.s. Senate, Reports,
Committee on Poreign Relations, vol. 8, p. 24 (Peb. 15, 1816)).
It follovs inexorably from the isg-w analysis that
congro:sional legislation suthorizing extraterritorial :
diplomatic and intelligence activities ig superfluous, and that
statutes infringing the President's i,horont Article I1I
authority would be unconstitutional. '

B. Secret Diplomatic and Intelligence Missions Are at the
Core of the President's Inherent Poreign Affairs
Authority

The President's authority over foreign policy, precisely
because its nature requires that it be vide and relatively
unconfined by preexisting constraints, is inevitably somewhat
ill-defined at the margins. Whatever questions may arise at the
outer reaches of his power, hovever, the conduct of secret
negotiations and intelligence operations lies at the very heart
of the President's executive pover. The Supreme Court has
repeatedly so held in modern times. For example:

Not only, as we have shown, is the federal
pover over external affairs in origin and
essential character different from that over

12 See ¢.9., United States ex rel. Knauff v, Shaughnessy, 338
U.S. 537, 542 (1950) citations omitted):

The exclusion of aliens is a fundamental act
of sovereignty. The right to do so stems not
alone from legislative pover but is inherent
in the executive power to control the foreign
affairs of the nation. When Congress
prescribes a procedure concerning the
admissibility of aliens, it is not dealing
alone with a legislative pover. It is
implementing an inherent executive power,

See also Worthy v, Herter, 270 P.2d 905, 910-912 (D.C. Cir. 1959)
(statute giving President authority to refuse to allow Americans
to travel to foreign "trouble spots® simply reinforces the
President's inherent constitutional authority to impose the same
travel restrictions).

11
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internal affairs, but participation in the
exercise of the pover is significantly
limited. In this vast external realm, vith
its rtant, complicated, delicate and
manifold problems, the President alone has.
the pover to speak or listen as a
representative of the nation. He

treaties vith the advice and consent of the
Senate; but he alone negotiates. Into the
field of negotiations the Senate cannot
intrude; and Congress itself is powverless to
invade it.

r rp., 299 U.S. 304, 319
emphasis in original). The Court has also, and more
recently, onghcsized that this core presidential function is by
no means limited to matters directly involving treaties. 1In

v, Nixon, 418 U.S. 683 (197¢), the Court invoked
the basic Curtiss-Wright distinction betwveen the domestic and
international contexts to explain its rejection of President
Nizxon's claim of an absolute privilege of confidentiality for
all communications betwveen him and his advisors. While
rejecting this sweeping and undifferentiated claim of executive
privilege as applied to communications involving domestic
affairs, the Court repeatedly and emphatically stressed that
military or diplomatic secrets are in a different category:
such secrets are intimately linked to the President's Article II
duties, vhere the “courts have traditionally shown the ytmost

deference to Presigential responsibilities.”™ 418 U.S. at 710
(emphasis added). .

Such statements by the Supreme Court reflect an
understanding of the President's function that is firmly rooted
in the nature of his office as it vas understood at the time the
Constitution was adopted. John Jay, for example, offered a
concise statement in The Federalist:

13 See also id. at 706 ("a claim of need to protect military,
diplomatic, or sensitive national security secrets" would present
a strong case for denying judicial power to make in camera
inspections of confidential material); id. at 712 n.19
(recognizing "the President's interest in preserving state
secrets”).

Note also that the Curtiss-Wright Court expressly endorsed
President Washington's refusal to provide the House of
Representatives vith information about treaty negotiations after
Ehg nggigiagionghad been concluded. 299 U.S. at 320-321. A

£ » Such information could be withheld during the

negotiations.

12
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1% seldom happens in the negotiation of
tro:tlu. of vha::;o{ n:;tian. but that
perfect L ate dispatch are
sometines ro?uf:ito. There are cases vhere
the most useful intelligence may be obtained,
if the persons possessing it can be relieved
from apprehensions of discovery. Those .
apprehensions vill operate on those persons
vhether they are actuated by mercenary or
friendly motives; and there doubtless are -
many of both descriptions wvho would rely on
the secrecy of the President, but who would
not confide in that of the Senate, and still
less in that of a large popular assembly.
The convention have done well, therefore, in
80 disposing of the power of making treaties
that although the President must in forming
them, act by the advice and consent of the
Senate, yet he vwill be able to manage the
business of intelligence in such manner as
prudence may suggest.

« « « SO often and so essentially have wve
heretofore suffered from the wvant of secrecy
and dispatch that the Constitution would have
been inexcusably defective if no attention
had been paid to those objects. Those
matters wvhich in negotiations usually require
the most secrecy and the most dispatch are
those preparatory and auxiliary measures
vhich are not othervise important in a
national view, than as they tend to

facilitate the atgainment of the objects of
the negotiation.

Jay's reference to treaties "of whatever nature" and his
explicit discussion of intelligence operations make it clear
that he vas speaking, not of treaty negotiation in the narrow
sense, but of the vhole process of diplomacy and intelligence-
gathering. The President's recent Iran project fits comfortably
vithin the terms of Jay's discussion.

14 The Federalist No. 64, at 392-393 (J. Jay) (C. Rossiter ed.
1961) (emphasis in original). Jay went on to note that "should
any circumstance occur which requires the advice and consent of
the Senate, he may at any time convene them." 1d. at 393, Jay
did not, however, suggest that the President would be obliged to
seek such advice and consent for actions other than those
specifically enumerated in the Constitution.

13
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C. The President Has Inherent Authority to Take Steps to
Protect the Lives of Americans Abrosd

Perhaps the most important reason for giving the federal
government the attributes of sovereignty in the nternational
arena vas to protect the interests and velfare of American
citizens from the various thrests that may be posed by foreign
povers. This obvious and common sense proposition vas confirmed
and relied on by the Supreme Court wvhen it held that every
citizen of the United States has a constitutional right, based on
the Privileges or Immunities Clause of the Pourteenth Amendment,
“to demand the care and protection of the Pederal government over
his life, liberty, and property wvhen on th:shiqh seas or within
the jurisdiction of a foreign government.® Accordingly, the
Supreme Court has repeatedly intimated that the President has
inherent authority to protect Americans and their property abroad
by vhatever means, short of var, he may find necessary.

An early judicial recognition of the President's authority
to take decisive action to protect Americans abroad came during a
mid-nineteenth century revolution in Nicaragua. On the orders of
the President, the commander of a naval gunship bombarded a town
vhere a revolutionary government had engaged in violence against
American citizens and their property. In a later civil action
against the naval commander for damages resulting from the

bombardment, Justice Nelson of the Supreme Court held that the
action could not be maintained:

As the executive head of the nation, the
president is made the only legitimate organ
of the general government, to open and carry
on correspondence or negotiations with
foreign nations, in matters concerning the
interests of the country or of its citizens.
It i him 80, th itizens abroad mu

k f ion of person and
property, and for the faithful execution of
the lavs existing and intended for their
protection. For this purpose, the whole
gfgcutive pover of the country is placed in

8 hands, under the constitution, and the
lavs passed in pursuance thereof . . . .

Now, as it respects the interposition of
the executive abroad, for the protection of
the lives or property of the citizen, the

15 Slaughter-House cases, 83 u.S. (16 Wall.) 36, 79 (1873).

14
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+ Acts of lavliess
vioience, or of threatened violence to the

citisen or his property, cannot be
anticipated and provided for; and the
protection, to be effectual or of any avail,
may, not infro?uontly, require the most
prompt and decided action. Under our system
of government,
r
- The great object and duty of
overnment is the protection of the lives,
iberty, and property of the people composing
it, vhether abroad or at home; and any
government failing in the accomplishment of
the object, or the performance of the duty,
is not wvorth preserving.

rand v lins, 8 P. Cas. 111, 112 (C.C.S.D.N.Y. 1860) (No.
4,186) (emphasis added).

Later, the full Court confirmed this analysis in an opinion
holding that the President has inherent authority to provide
bodyguards, clothed with federal immunity from state lav, to 5
protect judicial officers, even when they are travelling within
the United States in the performance of their duties. nr
Neagle, 135 U.S. 1 (1890). Rather than base its decision on a
narrov analysis of the status of federal judges, the Court held
that the presidentia gduUty to “take Care that the Lavs be
faithfully executed" ® includes "any obligation f!§r1y and
properly inferrible [sic] from® the Constitution. The Court
specifically stated that these vere not limited to the express
terms of statutes and treaties, but included "the rights, duties,

and obligations growing out of th ngti ion it » our
international relationg, and 4ll the protection irglxed by the
nature of the government under the Constitution.” As the Court

pointed out, Congress itself had approved this position when it
ratified the conduct of the government in using military threats
and diplomatic pressure to secure the release of an American who
had been taken prisoner in Burope. Noting that Congress had
voted & medal for the naval officer who had threatened to use
force to obtain the American's release, the Court asked, "Upon
vhat act of Congress then existing can any one lay his finger in

16 U.S. Const., art. II, sec. 3.

17 in re Neagle, 135 U.S. at 59.
19 Id. at 64 (emphasis added).

18
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s rt of the action of our gevernment in this matter?*l? ) § 4
military force u{ be used on the President's own discretion to
protect American lives and property abroad, surely the less
drastic means loyed by President Reagan during the Iran
project were within his constitutional suthority.

Congress has traditionally exercised broad implied govers in
n

overseeing the activities of Executive Branch agencies, cluding
"probes into departments of the Federal Government to expose
corruption, inefficiency or vaste.® king v, United ,
354 U.S. 178, 187 (1957); see also McGrain v, %ggghgrgﬁ. 273 u.s.
135, 161-164 (1927). This pover of oversight is grounded on
Congress’'s need for information to carry out its legislative
function. Because the executive departments are subject to
statutory regulation and to practical restrictions imposed
through appropriations levels, Congress can usually demonstrate
that it has a legitimate and pProper need for the information

necessary to make future regulatory and appropriations decisions
in an informed manner. McGrain, 273 u.S. at 178.

As the Supreme Court has observed, howvever, the
congressional poygr of oversight "is not unlimited.® Watkins,
354 U.S. at 187. It can be exercised only in aid of a
legitimate legislative function traceable to one of Congress's
enumerated povers. See McGrain, 273 U.S. at 173-174¢. The powver
of oversight cannot constitutionally be exercised in a manner
that would usurp the functions of either the Judicial or
Executive Branches. Thus, the Supreme Court has held that by
investigating the affairs of a business arrangement in which one
of the government's debtors wvas interested, "the House of
Representatives not only exceeded the limit of its own authority,
but assumed a powver which could only be properly exercised by
another branch of the government, because it was in its nature

19 Id. The fact that such a statute may have existed, see
Expatriation Act of July 27, 1868, ch. 249, sec. 3, 15 stat. 223,
22¢ (current version at 22 U.S.C. 1732) (authorizing the
President to use such means, short of var, as may be necessary to
obtain the release of Americans unjustly held prisoner by foreign
governments), does not diminish the force of the Supreme Court's
statement that no such statute would be needed to support such an
exercise of executive power.

20 It is vorth observing that Congress's oversight powers are no
more explicit in the Constitution than are the President's povers
in foreign affairs. See McGrain, 273 U.S. at 161.

16
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clearly judicial.” ?11¥g¥:n_zz_¥hgnnlgn. 103 U.8. 168, 192
(1881). The same principle applies to congressional inquiries
that voul@ trench on the President's exClugive functions.
'uck!ng the judicial pover given to the Judiciary, (Congress)
cannot Tin into matters that are exclusively the concern of
the Judiciary. ) 1 1 RRLAD ) ) } wh

? *a “111* * 1 ?. - [ ] i re 1 a®
mm' " U... 1' 1 15, .ph.'. dded .

It i undoubtedly true that the Constitution does not
contemplate "a complete division of Suthority betwveen the three
branches."” nv n n v . 433 U.S.
425, 443 (1977). Nevertheless, there @re certain quintessential
executive functions that Congress may not exercise in the guise
of its "oversight power.® Congress, for example, may not give
its own agents the power to make binding rules "necessar to or
advisable for the administration and enforcement of a major
statute.” ¥9§!11173;_!g;gg, 424 U.S. 1, 281 (1976) (White, J.,
ccncurring n Tart . Nor may ConTross unilaterally alter the
rights and duties created by & prior statutory authorization.

v ha, 462 U.S. 919, 951 (1983), In general, the
management and control of affairs committed to the Executive

Branch, even those given to the Executive by Congress itself,
must remain firmly in the control of the President.

Myers v,
United States, 272 u.s. 52, 13% (1926). A_l?:&iﬂli. the conduct
of affairs committed exclusively to the President by the .
constitution must be carefully insulated from improper

congressional interference in the guise of "oversight”
activities. '

First, decisions and actions by the President and his immediate
staff in the conduct of foreign policy are not subject to direct
reviev by Congress. "By the constitution of the United States,
the President is invested with certain important political
povers, in the exercise of which he is to use his.own discretion,
and is accountable only to his country in his political

character, and to his own consci,gce.' Marbury v. Madison, S
U.S. (1 Cranch) 137, 164 (1803).

This principle has three immediatoly relevant corrolaries.

21 On its facts, Barenblatt did not involve an inter-branch

dispute. The Court upheld a contempt citation issued by a House
Committee against a witness who refused to answer questions about
his ties with the Communist Party. ‘

22 Obviously, Congress may investigate and consider the
President's past actions when performing one of its own assigned
functions (for example, vhile giving advice and consent to
treaties or appointments, deciding whether to issue a declaration
of var, or during the impeachment process).
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Second, vhile Congress unquestionably possesses the pover to
make decisions as to the appropristion of public funds, it may
not attachk conditions to Executive Branch agfropriations that
require the President to relinquish any of his constitutionsl
discretioa in toro!!n affairs. Just as an individual cannot be
required to vaive his constitutional rights as & condition of
accepting public employment or benefits, so the President cannot
be col?o led to give up the authority of his office as a
condition of roccivingatho funds necessary to carry out the .
duties of his office. To leave the President thus at the mercy
of the Congress vould violate the principle of the separation of
povers in the most fundamental manner. indicates
that one great “inconveniency” of republican government isg the
tendency of the legislature to invade the prerogatives of the
other branches, and that one of the main concerns of the Framers
vas to give the other branches the “necessary constitutiona}‘
means and personal motives to resist [such] encroachments.® In
an effort to address this problem the Constitution provides that
the President's por,gnal compensation cannot be altered during
his term of office,*” and it must be acknovledged that the

President's sonstitutional independence is even more precious and

23 The doctrine of unconstitutional conditions has pervasive
applicatxgn throughout the law. Por 8 good general statement of
the doctrine, see Frost & Prost Truckin v, Rdilroe

Gommiggion, 271 U.S. 583, 59¢ (1926):

If the state may compel the surrender of one
constitutional right as a condition of its
favor, it may, in like manner, compel a
surrender of all. It is inconceivable that
guaranties embedded in the Constitution of
the United States may thus be manipulated out
of existence.

2% The Federalist No. 51, at 321-322 (J. Madison) (C. Rossiter
ed. 1961).

25 U.S. Const., art. I1I, sec. 1, cl., 7; The Federalist No. 51, at
321 (J. Madison) (C. Rossiter ed. 1961); id. No. 73, at 441-442
(A. Hamilton).
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vulnerable than his personal !adtpondonco.z‘

Third, any statute that touches on the President's inherent
suthorit ll foreign policy must be interpreted to leave the
President &8 much discretion as the language of the statute will
allov. This accords vith the vell-established judicial
presumption in favor of construing statutes,gyo as to avoid
constitutional questions vhenever possible. Because the
President's constitutional authoritg in international relatipns
is by its very nature virtuslly as broad as the national interest
and as indefinable as the exigencies of un redictable events,
almost any congressional attempt to curtai his discretion raises
questions of constitutional dimension. Thoge questions can, and
must, be kept to & minimum in the only vay possible:
rcsolvin? all statutory ambiguities in accord vith the

o

Trosumpt n that recognizes the President's constitutional
ndependence in international affairs.

IIl. S§Statutory Regquiremen h h R

sgnsgglg_gkgnLJ&L1_Ass1!i&isn_!nas_lg_s¥51&zuzé
congistently with the Pregident'sg congtitutional Authority
Lo Conduct PForeign Policy

In 1980, the National Security Act of 1947 vas amended to
provide for congressional oversight of "significant anticipated
intelligence activities.” Thigs section now provides (section

%6 see 41 Op. A.G. 230, 233 (1955);

It is recognized that the Congress may grant
or vithhold appropriations as it chooses, and
vhen making an appropriation may direct the
purposes to which the appropriation shall be,
devoted. It may also impose conditions with
respect to the use of the appropriation,
provided always that the conditions do not
require operation of the Government in a vay
forbidden by the Constitution. 1If the
practice of attaching invalid conditions to
legislative enactments were permissgible, it
is evident that the constitutional system of
the separability of the branches of
Government would be placed in the gravest
jeoparady.

21 "(1]f 'a construction of the statute is fairly possible by
which [a serious doubt of constitutionality] may be avoided,' a
court should adopt that construction.” fano v, Yamasaki, 442

U.S. 682, 693 (1979) (quoting Crovell v, Benson, 285 U.S. 22, 62
(1932)),
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S01(a) of the National Security Act, 30 U.8.C. 413(a)) (emphasis
odded):

™ :h: oxtontdco?ailtont vith all applicable
suthorities and dut ding the on :
% the Con ol he _executive and

extent consistent vith due regar
protection from unauthorized disclosure of .
classified information and information relating to
intelligence sources and methods, the Director of
Central Intelligence and the heads of all
departments, achcics, and other entities of the

U: {:d States involved in intelligence activities
shall --

(1) keep the Select Committee on Intelli ence
of the Senate and the Permanent Select Comm ttee
on Intelligence of the House of Representatives
+ « « fully and currently informed of all
intclligencc activities which are the
responsibility of, are ongagcd in by, or are
carried out for or on behal of, any department,
aqonc¥, or entity of the United States, including
any significant anticipated intelligence activity,
except that (A) the toroyoing rovision shall not
require approval of the intelligence committees as
& condition precedent to the initiation of any
such anticipated intelligence activity, and (B)
if the President determines it is essential to
limit prior notice to meet extraordinary
circumstances affecting vital interests of the
United States, such notice shall be limited to the
chairman and ranking minority members of the
intelligence committees, the Speaker and minority
leader of the House of chrcsontatives,‘pnd the
majority and minority leaders of the Senate.

For situations in which the President fails to give prior notice

under section 501(a), section 501(b), S0 U.S.C. 413(b), (emphasis
added) provides:

The President shall fully inform the
intelligence committees in a timely fashion of
intelligence operations in foreign countries,
other than activities intended solely for
obtaining necessary intelligence, for which prior
notice was not given under subsection (a) of this
section and shall provide a statement of the

20
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reasons for not giviag prior nottcc.a'

The delicyte connection betwveen the 'tinoly notice”
requirement of section 501(b) and the Pregident's inherent
constitutional suthority, acknovledged in gection $01(a), is
dramatically confirmed gy 8 colloquy between Senators Javits and
Huddleston, both of vhom vere on the committee that drafted thisg
provision. Senator Javits asked: °If information has been
vithheld from both the select committee and the leadership group
(as section 501(b) envisages), can it be vithheld on an{ grounds
other than 'independent constitutional authority' and, if so, on
vhat grounds?”  Senator Huddleston answered; Section 301(b)
recognizes that the President may assert constitutional authority
to vithhold prior notice of covert operation (sic], but would

be able to claim the identical authorit¥ to vithhold timely
notice under section 501(b). A claim o constitutional authority
is the gole grounds that may be asserted for vithholdin prior
notice of a covert operation.® 126 Cong. Rec. 17693 (1300)

28 Section 501 of the National Security Act does not contemplate
that prior notice of 'intclli?once activities® will be given in
all instances. Subsection (b) of section 501 makes specific
provision for situations in which "prior notice was not given
under subsection (a)." Because subsection (a) includes
situations f{n which the President provides notice to the full
intelligence committees under subsection (2) (1) (A) and situations
in which he provides prior notice restricted to designated
members of Congress, including the chairmen and ranking members
of the House and Senate intelligence committees under subsection
(a)(1)(B), it seems clear that subsection (b) contemplates
situations in wvhich no prior notice has been given under either
of these provisions.

3
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(emphasis oddod).zg If, as Seaator HWuddleston contended, section

29 ) similar eél::zuy took place on the floor of the House
betveen Rep. Boland, Chairman of the House Select Committee on
Intelligence, and Rep. Hamilton: :

Rep. Hamilton: As I understand that subsection,
it allovs the President to vithhold prior notice
entirely: that is, he does not inform anyone in
that circumstance. He only has to report in a
timely fashion. :

Is that & correct viev of subsection (b)?

Rep. Boland: In response to the gentleman, let me
say that the President must alvays give at least
timely notice.

126 Cong. Rec. 28,392 (1980). Thus, RQY. Boland clearly, it
roluctantlz, confirmed Rep. Hamilton's nterpretation. During
the floor debates, several Senators 8lso acknovledged that the
proposed legislation did not require that Congress be notified of
all intelligence activities prior to their inception. According
to Senator Nunn, the bill contemplated that "in certain instances
the requirements of secrecy preclude an prior consultation with
Congress.” 126 Cong. Rec. 13,127 (1900¥(:tatomcnt of Sen. Nunn).
See also jid. at 13,125 (statement of Sen. Huddleston) ("Section
S01(b) recognizes that the President may assert constitutional
authority to vithhold prior notice of covert

operations . . . ."); id. at 13,103 (statement of Sen. Bayh).

In the course of the floor debates, some Senators stated that g
the situations in which prior notice vas not required would be ;
very rare. See, ¢,9., 126 Cong. Rec. 26,276 (1980) (remarks of

Sen. Inouye). Such statements are of little relevance to

determining the scope of the prior notice requirepent. PFirst,

the executive branch has 8lvays agreed that instances of deferred
reporting will be rare and has consistontly given prior notice.

Second, section 501 at the very least permits the President to

defer notice vhen he is acting pursuant to his independent

constitutional authority; the scope of this authority is

determined, not b{ legislators' viev of the Constitution, but by

the Constitution itself. Third, the draftsmen of section 501

decided that because the scope of the President's constitutional
"authorities and duties” vas in serious dispute, the legislation

vould not attempt to resolve the issues sSeparating the parties to

the dispute. See 126 Cong. Rec. 13,123 (1980) (statement of Sen,

Javits). The ambiguities of subsection (b) reflect Congress’

jnability to override the executive branch's view of the

President's constitutional authority. That dispute cannot now be

settled, contrary to the Executive's position, by reference to :
the statements of individual Congressmen who had a narrov viev of !
the President's constitutional role.
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501(b) is to be interpreted to-require the President to act on
his inherent authoritgoin vithholding notice of covert operations
until after fact, then any further statutory limitations
on the Pres t's discretion should be narrovly construed in
order to respect the President's constitutional independence.

The r rement that such after-the-fact notification be made "in
a timely fashion® appears to be such an sdditional limitation.

The entire analysis in this memorandum supports the
proposition that the phrase "in a ti-ols fashion® must be
construed to mean "as soon as the President judges that
disclosure to congressional committees vill not interfere vith
the success of the operation.” To inte ret it in any other
vay--for example, by requiring notificat on within some arbitrary
period of time unrelated to the exigencies of a particular
operation--wvould seriously infringe upon the President's ability
to conduct operations that cannot be completed vithinarhltever
period of time vas read into the statutory provision.
Purthermore, several putatively discrete {ntolligcnco
"operations® may be 30 interrelated that they should
realistically be treated as a single undertaking wvhose success

30 Senator Huddleston's interpretation is not necgssarily
correct. As we indicated in our memorandum of November 14, 1986,
the President may be able to vithhold prior notice even wvithout
invoking his independent constitutional authority.

i On the floor of the Senate, the bill's sponsor indicated that
his personal viev of the President's constitutional powers vas
very narrov, and that he wanted the relevant congressional
committees notified "as soon as possible.® He acknowledged,
hovever, that the executive branch took a different view, and
that he expected “that these matters will be worked out in a
practical way.® 126 Cong. Rec. 13096 (1980) (remarks of Sen.
Huddleston). These statements show that the legislation was not
thought to preclude the President from acting on his own view of
his own constitutional povers. In guarding against such improper
interference, the President's own interpretation of his
constitutional povers "is due great respect” from the other
branches. See United States v, Nixon, 418 U.S. 683, 703 (1974).
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might be jeopardized by disclosure prior to its completion,3?

Thus, @ number of factors combine te support the conclusion
that the “timely fashion® language should be read to leave the
President with virtually unfettered discretion to choose the
right momeat for making the required notification. The vord

32 In his prepared testimony on 8. 2284, President Carter's CIA
Director, Stansfield Turner, stated (

6th Cong. 24 Sess. 17 (198

emphasis added):

Prior reporting would reduce the President's flexibility to
desl vith situations involvin? gravc danger to personal
safety, or vhich dictate specis requirements for speed and
secrecy. On the other hand, activities which would have long
term consequences, or vhich would be carried out over an
extended period of time should 335;;;115 be shared with the
Congress at their inception, and I woul have no objection to
making this point in the legislative history.

Turner's testimony cannot properly be interpreted to imply that all
"long term,” as opposed to "short term,® projects require prior
notice. Pirst, Turner drev a distinction betveen projects involvin
great personal danger or requiring speed and secrecy and projects o
long duration or wvith long term consequences. Me 4id not address
projects that are both long term that involve danger to personal
saloti, such as the recent Iranian nitiative. The inadvisability
of prior reporting applies as forcefully to such a project as to
“short term® projects that involve personal safety. Second, Turner
vas careful not to say that long term projects must alvays be
reported at their inception: he said only that they vill generally
be so reported. 1In a colloquy with Senator Bayh concerning the word
“generally,” Turner stressed that “one has to be a little cautious®
in making such a statement because "it wvill be quoted back from
these hearings for years to come.® Hearingg, gngfg. at 32. Turner
never stated that the Executive would or shoul give prior notice of
all long term projects. Third, a distinction betveen long and short
term projects would virtually force the President to prefer military
to diplomatic initistives in situations like the one at issue in
this memorandum, which could not have been Congress' intent.

In any event, S. 2284 was not enacted, and the full Congress
never had its attention directed to Turner's statements. Those
statements are therefore not a significant aid in interpreting
section 501(b). As we have shown, both the text of the statute and
the colloquies on the floor of the House and Senate indicate that
Congress did not require prior notice vhen the President vas acting
pursuant to his independent constitutional authority. In permitting
"timely notice® in section 501(b), Congress made no distinction
betveen long and short term projects, and no such distinction should
be read into the statute.
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33
“timely® is inherently vague;“” in any statute, it would
ordlmzux be read to give the party charged vith abiding by a
timeliness Yequirement the latitude to interpret it in o
reasonsble manner. Congress amnnu{ thought that the
notification requirement vas meant to 1imit the President's
exercise of his inherent authority, while at the same time
Congress acknovledged the existence and validity of that
auegorit:. Because the President is in the best Tositlon to
deternine vhat the most reasonable moment for notification ig,
and because any statutory effort to curtail the President's
judgment would raise the most serious constitutional questions,
the "timely fashion® language should be read, in its natural
sense, 88 & concession to the President's superior knowvledge gnd
n to make gy decision that is not lnnl?ostly

sputably unreasonable. This conclusion is reinforced
by the nature o intelligence o erations, which are often
exceptionally delicate undertak ngs that may have to extend over
considerable periods of time. The Statute's recognition of the
President's authority to withhold prior notification would be
meaningless if he could not withhold notification at least until

33 The statute uses a more precise phrase in section S$0l1(a),
vhere it requires that certain committees be kept “fully and
currently informed® of activities not covered by section S01(b).
This phrase vas interpreted by the Senate Committee to mean that
"[a)rrangements for notice are to be made forthwith, without
delay.® S. Rep. No. 730, 96th Cong., 24 Sess. 9 (1980),
reprinted in 1980 U.S. Code Cong. & Admin. News 4192, 4199. No
such interpretation vas placed on the “timely fashion® language

1
of section 501(b). See ;g. at 12, reprinted in U.S. Code Cong. &
Admin. Nevs, at 4202-4203.

34 The legislative history of section S01(a) specifically
indicated that "[nlothing in this subsection is intended to
expand or to contract or to define whatever may be the applicable
authorities and duties, including those conferred by the
Constitution upon the Executive and Legislative branches." §.
Rep. No. 730, 96th Cong., 2d Sess. 6 (1980), reprinted in 1980
U.S. Code Cong. & Admin. News 4192, 4196. Furthermore, the
Senate Committee acknowledged that it vas "uncertain® about the
distribution of powers between the President and Congress in the
national security and foreign policy area. See ig. at 9,

n 1980 U.S. Code Cong. & Admin. Nevs, at 4199.
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after the undertaking as a vhc;9 vas completed or terminated.3d

conclusion

Section S01(b) of the National Security Act of 1947 must be
interpreted in the light of section 501 as a whole and in light
of the President's broad and independent constitutional suthority

s Section 502 of the National Security Act, 30 U.S.C. 414,
generally limits the use of funds appropriated for intelligence
activities to cases in vhich Congress has been ?ivcn prior notice
of the nature of the activities. Section 502(a)(2) allovs
expenditures vhen "in the case of funds from the Reserve for
Contingencies of the Central Intelligence Agency and consistent
vith the provisions of section [501) concerning any significant
anticipated intelligence activity, the Director of Central
Intelligence has notified the appropriate congressional
committees of the intent to make such funds available for such
activity.” This provision should be interpreted to allov the
President to use funds from the Reserve for Contigencies in order
to carry out operations for vhich he withholds notice in accord
vith section 501(b). Section 502(a)(2)'s specific reference to
section 501 should be taken to ?ivc the President implicit
authorization to withhold notification of the expenditure of
funds just as he withholds notification of the operation itself:
to read it othervise would mean that section 502 had effectively,
though impliedly, repealed section 501's acknovledgement of the
President's independent constitutional authority.

It should be noted, hovever, that section 502(a)(2) is clumsily
drafted; if read literally, it could be taken to sugg:st that
Congress must alvays be notified in advance wvhen fun
appropriated for intelligence activities are to be used for
covert operations. The Conference Committee commented on the
language in question by noting that it did not expect situations
to arise in vhich there would have to be ?rior notice under
section 502 as to the funding of an activ ty that did not itself
have to be reported under section 501; the Committee also
indicated that if such a situation were to arise, it should be
resolved in a spirit of "comity and mutual understanding.® H.R.
Conf. Rep. No. 373, 99th Cong., 1st Sess. 19 (1985), reprinted in
1985 U.S. Code Cong. & Admin. News 952, 961-962. Accord S. Rep.
79, 99th Cong., 1lst Sess. 5 (1985). Similarly, the House
Committee Report indicated that "the same event . . . can be
treated in the same way under nev Section 502(a) and Section 501.
H.R. Rep. No. 106 (Part 1) 8 (198S), reprinted in 1985 U.S. Code
Cong. & Admin. Nevs 952, 954. This supports the reasoning
outlined above.
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to conduct foreign policy. The requirement that the President
inform certain congressional committees “in a timely fashion® of
a foreign inteilligence operation as to vhich those committees
vere not givea 'prior notice should be read to leave the President
vith discretion to postpone informing the committees until he
deternines that the success of the operation vill not be
eopardised thereby. Because the recent contacts vith elements
of the Iranian government could reasonably have been thought to
require the utmost secrecy, the President vas justified in
vithholding section 501(b) notification during the ongoing effort
to cultivate those individuals and seek their aid in promoting
the interests of the United States.

5w Lo

Charles J. Cooper
Assistant Attorney General
Office of Legal Counsel
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&*_' - Office of Legislative and Intergovernmenta) Affairs
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Office of the Assistant Attorney General Washingron, D.C. 20530

June 9, 1987

5 £
Representative Matthew F. McHugh -~ -
Chairman, Subcommittee on Legislation of the O ~
House Permanent Select Committee on Intelligence LTS 2
House of Representatives =508 i~
Washington, D.C. 20515 S = 2
= = e

{ ]

~d

Dear Mr. Chairman:

This letter presents the views of the Department of Justice on
H.R. 1013, & bill relating to the system of congressional oversight
of intelligence activities. The Department of Justice opposes
enactment of this legislation because we believe it would unconsti-
tutionally intrude on the President's authority to conduct the

foreign relations of the United States.

H.R. 1013 vould make substantial revisions of both the con-
gressional reporting requirements of the National Security Act and
the Hughes-Ryan Amendment. Besides appearing to broaden the con-
gressional notification requirements, section 3 of H.R. 1013 would
delete from section 501(a) of the National Security Act the present
express acknowledgment that the Act imposes reporting requirements
on the President only insofar as the requirements are consistent
with Eis suthorities and duties under the United States Constitu-
tion. It would also delete the Act's provision acknovledging the

1 Section 501(a) presently provides (emphasis added):

To the extent consistent with all applicable
authorities and duties, including those conferred by
he Constitution upon the executive and leqislative

ranches of the Government, and to the extent
consistent with due regard for the protection from
unauthorized disclosure of classified information
and information relating to intelligence sources and
methods, the Director of Central Intelligence and
the heads of all departments, agencies, and other
entities of the United States involved in
intelligence activities shall --

(1) keep the Select Committee on Intelligence of
the Senate and the Permanent Select Committee on

-1-
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pPresident's independent constitutional suthority, namely section
501(b), which provides for presidential discrct¥on in deferring..
notice to Cgngress concerning exceptionally sensitive intelligence
activities.® 1In place of the current Act's provision scknovledging
the President's asuthority to provide "timely notice” in such sensi-
tive situations, section 3 of H.R, 1013 would purport to rc?uire
that such notice be given within 48 hours after the initiation of
such operations.

Section 2 of H.R. 1013 goes even further with respect to
operations involving the Central Intelligence Agency. It would
purport to require that copies of Hughes-Ryan "findings® be pro-
vided to certain executive branch officials and that this be doge
before the initiation of any operation requiring such findings.

1 cont. Intelligence of the House of
Representatives . . . fully and currently informed
of all intelligence activities vhich are the
responsibility of, are engaged in by, or are

carried out for or on behalf of, any department,
agency, or entity of the United States, including
any significant anticipated intelligence activity,
except that (A) the foregoing provision shall not
require approval of the ntelligence committees as a
condition precedent to the initiation of any such
anticipated intelligence activity, and (B) if the
President determines it is essential to limit prior
notice to meet extraordinary circumstances affecting
vital interests of the United States, such notice
shall be limited to the chairman and ranking
minority members of the intelligence committees,

the Speaker and minority leader of the House of
Representatives, and the majority and minority
leaders of the Senate.

Needless to say, deleting the underscored language wvould be only
symbolic and could not alter the constitutional rights or duties of
either branch.

2 gection 501(b) currently provides (emphasis added):

The President shall fully inform the intelligence
committees in a timely fashion of intelligence
operations in foreign countries, other than
sctivities intended solely for obtaining necessary
intelligence, for which prior notice vas not given
under subsection (a) of this section and shall
provide a statement of the reasons for not giving
prior notice.

3 The Hughes-Ryan amendment, 22 U.S.C. 2422, provides in its
present form:

No funds appropriated under the authority of

-2 -
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While the 48-hour provision of the nev section 501(e) of the
National Securit! Act would apply to congressional notification of
the "Hughes-Ryan® operations, this unprecedented requirement of -
notification of subordinate executive brgnch officisls sppears to
impose an absolute rule of prior notice.

In keeping vith the long-standing viev of Presidents of every
Administration that has considered this issue, the Department
believes that these provisions of H.R. 1013 are unconstitutional.
As you know, these same §{ssues wvere the subject of thorough debate
and extensive negotiation in 1980, vhen Congress vas considering
proposals for intelligence oversight legislation. It was the
position of the Administration then, as it is of this Administra-
tion now, that there may be exceptional occasions on wvhich the
President's exclusive and inalienable constitutional duties in the
area of foreign affairs would preclude him from giving prior notice
of very sensitive intelligence-related operations.

This Administration, like prior Administrations, is anxious to
vork with Congress in devising arrangements to satisfy the legiti-
mate interests in legislative oversight. But the executive branch
in 1980 recognized that there is a point beyond which the Consti-
tution simply would not permit congressional encumbering of the
President's ability to initiate, direct, and control the sensitive
national security activities at issue here. Testifying before the
Senate Select Committee in 1980, then CIA Director Stansfield
Turner emphatically pointed out that the prior notification then
being considered "would amount to excessive intrusion by the
Congress into the President's exercise of his powers under the
Constitution.” See National Intelligence Act of 1980: Hearings
before the Senate Select Committee on Intelligence, 96th Cong., 2d
Sess. 17 (1980).

The Constitution confers on the President the authority and
duty to conduct the foreign relations of the United States. Covert
intelligence-related operations in foreign countries are among the

3 Cont. this chapter or any other Act may be
expended by or on behalf of the Central
Intelligence Agency for operations in foreign
countries, other than activities intended
solely for obtaining necessary intelligence,
unless and until the President finds that each
such operation is important to the national
security of the United States. Each such
operation shall be considered a significant
anticipated intelligence activity for the
purpose of section 413 of title 50 li.e,,
section 501 of the National Security Act].

¢ Section 2 of H.R. 1013 also requires that the natjonal security
finding be in writing. We do not, hovever, interpret this to mean
that signed copies of the finding must be provided to Congress Or
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most sensitive and vital aspects of this duty, and they lie at the
very core of the President's Article II responsibilities. 1In this
letter the Department will not seek to detail all the suthorities
and precedents relevant to our conclusion that an absolute prior
notice requirement of the kind proposed in H.R. 1013 would
unconstitutional. 1In summary, hovever, the Department believes
that the Constitution, as confirmed by historical practice and
clear statements of the United States Supreme Court, leaves the
conduct of foreign relations, which must include foreign intelli-
gence operations, to the President except insofar as the Consti-
tution gives specific tasks to the Congress. :

The principal source for the President's wvide and inherent
discretion to act for the nation in foreign affairs is section 1 of
article 1I of the Constitution wherein it is stated: ®“The execu-
tive Pover shall be vested in a President of the United States of
America.” The clause has long been held to confer on the Presi-
dent plenary authority to represent the United States and to pursue
its interests outside the borders of the country, subject only to
limits specifically set forth in the Constitution itself and to
such statutory limitations as the Constitution permits Congress to
impose by exercising one of its enumerated powers. The President's
executive power includes all the discretion traditionally available
to any sovereign in its external relations, except insofar as the
Constitution places that discretion in another branch of the
government.

Before the Constitution was ratified, Alexander Hamilton
explained in The Federalist why the President's executive powver
would include the conduct of foreign policy: "The essence of the
legislative authority is to enact laws, or, in other words to
prescribe rules for the regulation of the society; while the
execution of the laws and the employment of the common strength,
either for this purpose or for the common defense, seem to com-
prise all the functions of the executive magistrate.®* See The
Federalist No. 75, at 450 (A. Hamilton) (C. Rossiter ed. 1961). By
recognizing this fundamental distinction between "prescribing rules
for the regulation of the society” and "employing the common
strength for the common defense™ the Framers made clear that the
Constitution gave to Congress only those powvers in the area of
foreign affairs that directly involve the exercise of legal
authority over American citizens. As to other matters in which the
nation acts as 8 sovereign entity in relation to outsiders, the
Constitution delegates the necessary authority to the President in
the form of the "executive Pover."

The authority of the President to conduct foreign relations
vas first asserted by George Washington and acknowledged by the
Pirst Congress. Without consulting Congress, President Washington
determined that the United States would remain neutral in the var
betveen France and Great Britain. The Supreme Court and Congress,

¢ Cont. to subordinate executive branch officials.
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too, have recognized the President's ‘broad discretion to act on
bis own initiative in the field of foreign affairs. In the

leading case, ?ﬂi&;ﬁ_ﬁ&g&g; v. Qurtigg-Wrigh r , 299
U.S. 304 (1936), the Court drev 8 sharp distinction betveen the

President's rclativel¥ limited inherent povers to sact in the
domestic sphere and his far-reaching discretion to act on his own
suthority in nanaging the external relations of the country. The
Supreme Court emphatically declared that this discretion @erives
from the Constitution itself, stating that "the President [is] the
gole organ of the federal government in the field of international
relations -- a pover which does not require as a basis for
exercise an act of Congress." 299 U.S. at 319-320 (emphasis added).
Moreover, as the Curtiss-Wright Court noted, the Senate Committee
on Foreign Relations acknowledged this principle at an early date
in our history, stating that "the President is the constitutional
representative of the United States vith regard to foreign na-
tions.” The Committee also noted "that [the President's consti-
tutional) responsibility is the surest pledge for the faithful
discharge of his duty" and the Committee believed that *"interfer-
ence of the Senate in the direction of foreign negotiations [is)
calculated to diminish that responsibility and thereby to impair
the best security for the national safety.” 299 U.S. at 319
(quoting U.S. Senate, Reports, Committee on Foreign Relations, vol.
8, p. 24 (reb. 15, 1816)). Curtiss-Wright thus confirms the
President's inherent Article Il authority to engage in a vide
range of extraterritorial foreign policy initiatives, including
intelligence activities -- an authority that derives from the
Constitution, not from the passage of specific authorizing
legislation.

Despite this wide-ranging authority, Presidents have been
careful to consult regularly with Congress to seek support and
counsel in matters of foreign affairs. Moreover, ve recognize that
the President's authority over foreign policy, precisely because
jts nature requires that it be wide and relatively unconfined by
preexisting constraints, is inevitably somevhat ill-defined at the
margins. Whatever questions may arise at the outer reaches of his
pover, however, the conduct of secret negotiations and intelligence
operations lies at the very heart of the President's executive
power. The Supreme Court's Curtiss-Wright decision itself notes
the President's exclusive power to negotiate on behalf of the
United States. The Supreme Court has also, and more recently,
emphasized that this core presidential function is by no means
limited to matters directly involving treaties. In United States
v. Nizon, 418 U.S. 683 (1574), the Court invoked the basic Curtiss-
Wright distinction between the domestic and international contexts
to explain its rezection of President Nixon's claim of an absolute
privilege of confidentiality for all communications betwveen him
and his sdvisors. While rejecting this sveeping and undifferen-
tiated claim of executive privilege as applied to communications
involving domestic affairs, the Court repeatedly and emphatically
stressed that military or diplomatic secrets are in a different
category: such secrets are intimately linked to the President's
Article II duties, vhere the "courts have traditionally shown the
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most deference to Presidential responsibilities.” 418 U.S. at
710 iemphasis added). N

We are unavare of any provision of the Constitution that
affirmatively suthorizes Congress to have the role provided in H.R.
1013. Congress' implied suthority to oversee the activities of
executive branch agencies is grounded on Congress' need for infor-
mation to consider and enact needful and appropriate legislation.
Congress in the performance of this legislative function, hovever,
does not require detailed knowledge of virtually all intelligence
sctivities garticularly prior to initiation. Oversight of ongoing
operations has the potential to interfere with the ability of the
President to discharge the duties imposed on him by the Consti-
tution. Accordingly, the President must retain his constitutional
discretion to decide vhether prior notice, in certain exceptional
circumstances, is not appropriate.

Since the current legislation was adopted in 1980, of course,
the President has provided prior notice of covert operations in
virtually every case. Moreover, in acting to implement the recom-
mendations of the Tower Board, the President recently reaffirmed
his committment to the current statutory scheme of notification.
See the text of National Security Decision Directive No. 266, which
accompanied the President's message to Congress of March 31, 1%87.

The Department of Justice also objects to Section 2 of H.R.
1013, which would purport to require that the President furnish
copies of his national security findings to the Vice President, the
Secretary of State, the Secretary of Defense, and the Director of
Central Intelligence before the initiation of any operation
requiring a Hughes-Ryan finding. Like the congressional prior
notice requirements, though for somevhat different reasons, this
provision is inconsistent with the President's constitutional
authority. By requiring certain of the President's subordinates to
be notified of covert actions before they occur, this proposal
would infringe on the President's prerogatives as head of a unitary
executive branch to exercise full discretion in consulting and
communicating with his subordinates.

The Constitution places the vhole executive power in the hands
of the President. 1In contrast to political systems that employ
some form of cabinet government, our Constitution is based on the
principle of the unitary executive. It is worth emphasizing that
the Framers deliberately chose this principle and deliberately
rejected the cabinet (or privy council) alternative, with which
the¥ vere quite familiar from British practice and from the consti-
tutions of most of the original states. Indeed Article II, section
2, of the Constitution provides that the President "may require the
Opinion, in wvriting, of the principal Officer in each of the execu-
tive Departments, upon any Subject relating to the Duties of their
respective Offices” (emphasis added). Plainly, it is the President
vho decides when he requires the advice of others in the Executive
Branch and vhich persons he will consult. Neither his authority to
seek advice from such officials as he may choose nor the manner in
vhich he makes such consultations may be circumscribed by Congress.

Declassified in Part - Sanitized Copy Approved for Release 2012/02/06 : CIA-RDP90M00004R001000170036-0



Declassified in Part - Sanitized Copy Approved for Release 2012/02/06 : CIA-RDP90M00004R001000170036-0

The FPramers' tvo main reasons for choosing to create 8 unitary
executive vere complementary and mutually rein orcing. Pirst,

they thought that for the executive branch, in sharp contrast to
the legislative branch, rapid snd decisive decision-making is suf-
ficiently important that it outveighs the inevitably concomitant
danger that rash or ill-considered actions will be undertaken. S§ee
The %ggeralig; No. 70, at €23-24 (A. Hamilton) (C. Rossiter ed.
1961). Second, the Framers believed that unity in the executive
would promote vhat today wve ceall *"accountability.” As Alexander
Hamilton pointed out, the more that the executive pover is vatered
dowvn and distributed among various persons, the easier it is for
everyone concerned to avoid the blame for bad actions taken or for
desirable actions left undone, See Tge Federalist No. 70, at 427
(A. Hamilton) (C. Rossiter ed. 1961).” Certainly, it would be
unvise, as vell as unconstitutional, to move our governmental
institutions in a direction that could lead to less presidential
accountability.

Of course, ve acknovledge that consultation with the members
of the National Secugity Council would almost always be a prudent
presidential policy. We object only to undertaking to make such
consultation a legal obligation. As a constitutional matter, there
is no difference between the subordinate officials listed in this
bill and thousands of other executive branch officers. If one
statute could require the President to notify any of them of his
national security findings prior to initiating a covert operation,
another statute could just as easily require him to notify other
subordinates, or all of them. Thus, given the Constitution's
creation of a unitary executive, the cabinet notification require-
ments in section 2 of this bill, like the congressional notifica-
tion requirements discugsed earlier, are inconsistent with Article
11 of the Constitution.

5 ohe Framers also believed that placing the vhole of the
executive pover in one man wvas usefully *conducive®™ to secrecy -- a
consideration directly relevant to H.R. 1013. See The Federalist
No. 70, at 424 (A. Hamilton) (C. Rossiter ed. 1961).

6 Indeed, in keeping vith past practice, the President has
directed that "proposed covert actions . . . be coordinated vith
NSC participants, including the Attorney General, and their respec-
tive recommendations communicated to the President . . . . NSDD
266 (March 31, 1987).

7 ohe requirement in section 2 of H.R. 1013, that the national
security finding mandated by the Hughes-Ryan Amendment be in
vriting also raises questions insofar as it has some potential to
{nterfere with the President's discretion in choosing hov to run
his own office. On the other hand, because this provision does
serve the legitimate purpose of facilitating after-the-fact
congressional oversight, it is the least objectionable feature of
H.R. 1013.
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In closing, the Department notes that vhen proposals similar
to those in H.R. 1013 wvere introduced in 1979 and 1980, it vas
recognized that no President has either the right or the power-to
alter the Constitution's sllocation of povers among the institu-
tions of our government. This viev was correct then and is correct
nov,

The Office of Management and Budget has advised this Depart-
ment that it has no objection to the submission of this report to
Congress.

Sincerely,

N

hn R. Bolton
Assistant Attorney General
Office of Legislative Affairs
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